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THE NOTWITHSTANDING CLAUSE: — 
ITs HISTORY. AND ) FUTURE 


"INTRODUCTION 
The constitutional notwithstanding clause set ‘out in s. 33° 


of the Canadian Charter of Rights” and Freedoms has been controversial since 
its” emergence from ‘a November 1981 Federal- Provincial Conference of First 


Ministers. The divergence of views has not abated, but has become more — 
_ pronounced since that time. | ‘The debate has. become _ more vigorous and more 
pressing since the 15 December 1988 ‘Supreme Court. of Canada decisions in 
the Chaussures_ Brown! 5 and Singer cases dealing with the signage provisions 
of Bill 101 Charter of the French_ Langua e) and the subsequent adoption by 
: the Quebec National ‘Assembly. of Bill 1978 (An ‘Act to ‘Amend the Charter of 
the French Language) containing a S. 33 override clause (ine this case 


overriding Charter of Rights guarantees of freedom of expression (s. 2 (b)) 
and equal ity rights (s. 15)). | : 


CONTENT ald a 

: “Section ee of ihe Charter of Rights persis Parliament or 
a provincial legislature to adopt legislation to override s. 2 of the 
Charter (such fundamental rights as freedom of expression, freedom of 


conscience, freedom of association and freedom of assembly) and ss. 7-15 of 
the Charter (right to life, liberty and security of the person, freedom 
from unreasonable search and seizure, freedom from arbitrary arrest or 
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detention, a number of other legal rights, and the right to equality). 
Such a use of the notwithstanding power must be contained in an Act, and 
not subordinate legislation (regulations), and must be express rather than 
implied. 

Under s. 33(2) of the Charter of Ri 
s. 33(1) by Parliament or a legislature causes the overriding legislation 
to have the effect of making the relevant Charter rights “not entrenched” 
for the purposes of that legislation. In effect, the doctrine of 


hts, the invocation of 


parliamentary sovereignty is revived for the purposes of the particular 
exercise of the override power in the specific legislative context. 
Section 33(3) provides that each exercise of the notwithstanding power has 
a lifespan of five years or less, after which it expires unless Parliament 
or the legislature re- -enacts it under 8. 334) for a further period of five 
years or less. _ 
| A number of rights: entrenched an | the Charter are not subject 
a the recourse to Ss. 34 by” Parliament or a legislature. ‘These are 
‘democratic rights. (ss. 3-5 of the (Charter), mobility rights (s. 6) language 
rights (ss. 16- 22), minority. language education rights” As, 23), and the 
‘guaranteed equality of men and women (s. 28). Also excluded from the s. 33 
override are s. 24 (enforcement of the Charter), g. 27 (multicultural — 
heritage), and s. 29 (denominational schools) - es provisions do not, 
strictly speaking, guarantee rights. _ _ | : 

All rights and freedoms set out in the Charter are guaranteed 
and subject to reasonable limitations under the terms of s. 1. This has 
the effect, in combination with s. 32 of the Charter (making it binding on 
Parliament and the legislatures) and s, 52 of the Constitution Act, 1982 
(making the constitution, of which the Charter is a part, the supreme law 
of Canada), of entrenching the rights and freedoms set out in the Charter. 
The effect of s. 33, and especially of s. 33(2), is to pierce the wall of 
constitutional entrenchment and resurrect, in particular circumstances, the 
sovereignty of Parliament or a legislature. , Consequently, the Charter is a 
unique combination of rights and freedoms, some of which are fully 
entrenched, others of which are entrenched unless overridden by Parliament 
or a legislature.’ 
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ORIGINS OF aia 


_ The ‘establishment of + a legislative « override ine a const itu- 
tional context appears to be. a “uniquely ‘Canadian “development « ‘There 
appears to. be no equivalent in either international ‘human. rights documents 
‘or western democratic human ‘rights declarations. eo) A ‘number of Canadian 


/} ed the backdrop against which S. 


legislative precedents. undoubtedly 
a was developed in 1981. There are notwithstanding provisions ‘contained 
ne the oe ) ciate 


os 


ee Saskatchewan Human _ 


wits, Lee _ 


getters 
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“constitutional a 
_ jee -82 const 
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oe S.A. 1980, os -16, 3. 2. 
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Consequently, throughout October 1981, a number of meetings 
took place among federal and provincial officials and Ministers. These 
meetings were in preparation for a Federal-Provincial Conference of First 
Ministers to be held between 2 and 5 November 1981. One measure proposed 
at different times and in different forms by Alberta, British Columbia and 
Saskatchewan was the possibility a a fotwithstanding provision. 


NOVEMBER 1981 1 FIRST MINISTERS CONFERENCE / 


The Conference ‘seemed to be at a stalemate on the afternoon 
of 4 November 1981 when the Federal Minister of Justice Jean Chrétien, and 
the Attorneys General of Ontario and Saskatchewan, Roy McMurtry and Roy 
Romanow, worked ‘out a possible ‘compromise. The ‘text of the agreement 
ultimately worked out by” officials, without Quebec’ Ss participation, 
included, among other elements, entrenchment | ofa Charter of Rights with a 
notwithstanding provision applicable to fundamental freedoms, legal rights 
and equality rights. Once the. draft. agreement had been prepared overnight 
4-5 November 1981, at. was” ‘submitted to the Ministers and First Ministers. 


Jean Chrétien said his” government had not agreed that fundamental freedoms 


could be overridden - just legal and ‘equality rights. Ultimately, Prime 
Minister ‘Trudeau (was: “convinced to. agree to the extension of the 
notwithstanding. provision to. fundamental freedoms. ‘only on condition that 
the Bravision as a whole be. subject to a five-year. sunset and re-enactment 
clause. — Consequently, in public session on a November (1981, all 
governments, — except — that” of Quebec, signed ‘the ‘constitutional accord 
containing the notwithstanding Provision. eh 


(9) For a more detsiad. recount ing of these events, see: -Romanow et al. 
(1984), pp. 197-215; Sheppard and Valpy (1982), Pp. 263-302; and 
- Edward McWhinney, Canada and the Constitution 1979-82: ‘Patriation and 
the Charter of Rights, University of foronto Press, Toronto, 
pp. 9 or the personal memoirs of participants in these events 
gee: RB. Roy McMurtry, "The Search for a Constitutional Accord - A 
Personal Memoir", et), 8 Queen's Law Journal 28; and Roy Romanow, 
“Reworking the Miracle: The Constitutional Accord 1981", (1982) 8 
Queen's Law Journal 74. 
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All was not finished, however, since s. 33, in its form at 
that time, would not only have allowed for an override of s. 15 equality 
rights, but also of s. 28 which guaranteed the equality of men and women . 
As a result of a massive pressure campaign organized by feminist and ‘human 


rights groups across. Canada, both federal and provincial governments agreed | 


to withdraw any reference to s. 28 from $s. 33.(10) - 


FRAMERS’ INTENTIONS 


| 


As indicated eartier in this paper, the injection of he a. 


33 3 notwithstanding clause ie the ® Charter 


The acceptance 


of Rights i 1981 aroused great — 


(reluctant in ay pe of he 2 notwithstanding clase: a the participants | 


in the ‘November 1981 First Ministers Conference (except ‘for Quebec), 


allowed the impasse to be broken and the Ch 
constitutional changes, to become reality. 


oa of ‘the co every surrounding the adoption of S. 


sad connentators, have. indicated Show t they believe “he noticatending 


prover would be used. 


“Several ‘participants in the foe 1981 First Ministers 


Conference made — statements on the day the ‘constitutional | agreement was 


reached and made ponies Richard Hatfield, ‘then Premier oo New Brunswick, 


1 am cence ned about the fact that. there are provisions 
for opting out in important areas. I want to give you 
an undertaking that I will do everything possible to 
urge the Legislature of New Brunswick | not to use that 


opportunity, consistent with my firm view that if we 


(10) Penney Kome, The Taking of Twenty-Eight: “Women Challenge the Consti- 
tution, The Women's Press, Toronto, — 1583, pp. _ 83-85; and Chaviva 
Hosek, “Women and the Constitutional Process", in Keith Banting and 
Richard Simeon (eds.), And No One Cheered: Federalism, 
the Constitution Act, Methuen, Toronto, 1983, as 280- oe 


wemeracy and 


arter_ of Rights, faa other | 


LIBRARY OF PARLIAMENT 
BIBLIOTHEQUE OU PARLEMENT 


] 


are going to have rights, they must be shared by all 
Canadians, regardless of where they Vive.(11)_ 


G.W.J. Mercier, Attorney General of Manitoba at the time, stated that: 


...the rights of Canadians wil) be protected, not only 
by the constitution but more importantly by a continua- 
tion of the basic political right our people have 
always enjoyed - the right to use the authority of 
Parliament and the. elected Legislatures to identify, 
define, protect, enhance and extend the rights and 
freedoms Canadians enjoy. #(12) 


% 


Allan Blakeney, then Praia ot Saskatchewan’ indicated an the following 
words how he believed the notwithstanding clause would be used by Farlia- 
ment and the Tegislatures: 


it contains a Charter” of” ante Jahich: “protects. the 
interests of individual Canadians, yet in several vital 
areas allows” Parliament and Legislatures. to. override a 
court decision which | might affect the basic ‘social 
institutions. of a province or region and this is fully 
consistent with — the sort of argument we have put 
forward that we need to. ‘balance the protection of 
rights with the existence of our institutions which 
ee served us ‘so well for so many centuries. *(13) 


“These public ‘statements by” participants A estrate the 
tension inherent in the ofiversiay a views an ae debate over the 


a 
Trudeau, then Prime M 


after the “First “Ministers” conterence: Pierre 
ister fe Canada, ‘indicated that the Charter of 
Rights was not as good as it could have been and expressed his less than 

enthusiastic acceptance of the ‘notwithstanding clause when he Said: | 


I must be horece say that I don' t fer the aotwith- 
‘Standing clause very much. It can be abused as any- — 
thing can, but the history of re _enediae Bill of 
Rights” ‘Diefenbaker: had es 1960, : a has a 


(11) Canadian Inter- Governmental Conference Seccetariac. Pederal- Provincial 
Conference of First Ministers on the Constitution, Verbatim 
‘Transcript, 5 November 1981, Ps 114. : 


(12) Ibid., p. 115. 
(13) Ibid., p. 125. 
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notwithstanding clause and it hasn't caused any great 

scandal (sic). So I don't think the notwithstanding _ 
clause deters very See) oe 1 the excel ence oot / 

the Charter .(14) : 


He went on to say ater in the same interview: 


Rett, courts. sor 


Roy McMurtry, who participated a the. First Ministers 
“Conference as. _ Attorney General of PARED, pag the following to oy in a 
memoir —rrt—i‘_CsS<s—s—sSC'f 


alae in “the 1981. First” Ministers Conference 
ir : possible recourse t 


nstand-— 


sys the 1960 Feders\ Bill of Rights had ae milar over- 

‘Pride | provision» and it was only aes once in two 
cades (in 1970 with the Public Or Temporary _ 
ae and the provinces” have s a similar 

‘ion . use the  over- -ride revisions 

in “their Provincial : rights 


legislation. 7). 


(14) pm SO interview te ne Prime Minister: by vack Webster, on | 
CHAN-TV Vancouver, 24 November 1981, p. 5. 7 


(15) Ibid., p. 6. 
(16) McMurtry (1982), p. 65. 


(17) Thomas S$. Axworthy, "Colliding Visions: The Debate Over the Charter 
of Rights and Freedoms 1980-81", in Weiler and Elliot (eds.), 
Litigating the Values of a Nation: The Canadian Charter of Rights and 
Freedoms, Carswell, Toronto, 1986, p. 24. _ —— 
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James Matkin, who, as an official with the British Columbia 
government, played a key role in developing the 1981 constitutional 
compromise, later indicated that the provinces 2 proposing the 
notwithstanding clause made the fol lowing argument : | 


e«ewe argued that ‘such a provision would rarely be 
invoked. As [a Forest concludes, the political 
unpopularity of making declarations contrary to the 
Charter will militate against its use.(jg) 


The manner ‘in which it was expected the notwithstanding 
clause would be used were most. concisely ‘Stated by dean Chrétien, then 
Minister of Justice, when he sald: | 


What the Premiers and pring: Binister” “earced to is a 
safety valve which is unlikely ever to be used except 
in non-controversial — circumstances by Parliament or 
legislatures to override certain Sections of the 
Charter. The purpose — of an override clause is to 
provide the flexibility. that is required to ensure that 
legislatures rather than judges have the final | set on 
peertane matters of public Policy. : 


eee : 


it. fapcetaok to remember that. ‘the concent of an 
woe clause is not new in Canada. — Experience has 

_ demonstrated that such a clause is rarely used and when 
used it is usually not controversial. 


eee * : 


It is because: of the” history _ of the use of the 
override clause and because of the need for a safety 
valve to correct absurd situations without going 
through the difficulty of obtaining constitutional 
amendments that three leading civil libertarians have 
welcomed its inclusion in the” ete a a and 
Freedoms. (19) : 


(18) James S$. Ae Hine. negoctation of the Charter of Rights: The 
Sees ee in el a and Elliot (eds.), ibid., note 1/7, 
p. 41. 


(19) Canada, House of Commons, tepacee 20 November 1981, pp. 13042-13043. 
The three civil libertarians cited by Mr. Chrétien are Alan Borovoy, 
Gordon Fairweather and Walter Tarnopolsky, based on articles in the 
Montreal Gazette of 7 November 1981 and the Globe and Mail of 9 
oubhes eal l 
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A number of other commentators also. subsequently. indicated — 
how they expected Parliament and the legislatures to use s. 33. Gerard V. 
La Forest, then of the New Brunswick Court of ada and now of the Supreme 
Court of Canada, made the following comment in 1983: : 


My guess is that this provision will rarely be used. 

The political unpopularity of making declarations 
contrary to the Charter will militate against | this. 

That certainly has been the experience with the 
(Canadian Bill of Rights and with Quebec's Charter of 
_ Rights — and Freedoms. Il am aware, of course, of 

Quebec's general attempt mot to be bound by the | 

‘Charter, but this was done in the - context Of a 
transcendent political situation that is not in its 

essence centred on bastions of net ek ey 


Peter Hogg has said: 


Presumably, the exercise of the. power would fey 
_ attract such political Sone ‘pat it would perely 
be invoked,.... . =—irs—_eC_Csési‘aCUeiCwCCsC 
acc the. necessity of re- enactment. every Five years wan 
force oe reconsideration of each exercise of the 
| over- “ride _ power, a Vs which (in some - 
_ ducisdictions at 1] often yield a change of 
 Gaveranent “This. “reinforces” ‘the already powerful 
political safeguards against an ‘ill-considered use of 
the power. *(21) 


And finally, ‘Paul c. Wetter | had this. to say “about the not- 
withstanding clause: 


"Since the Canadian. polity had Show itself” sufficiently 
_ enamoured of fundamental rights to enshrine them in its 
Constitution, invocation of the non obstante clause was 
guaranteed to produce a great dea’ of political flak. 
No government can risk taking such a step unless it is 
certain. that there is” widespread sunt for its 
position.... 
 4«.Canadian jédges are given the ‘initial authority to 
determine whether a particular law is a “reasonable 


(20) Gerard V. La Forest, “The Canadian Charter of Rights and ETGeeets An © 
Overview", (1983) 61 Canadian Bar Review 19 at p. 26. ) 


(21) Peter Hogg, "A Comparison of the Bill of Rights and the Chater. in | 
Tarnopolsky and Beaudoin (eds.), The Canadian Charter of Rights and 


Freedoms: Commentary, Carswell, Toronto, 1982, p. ll. 
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limit [of a right] ... demonstrably justified in a free 
and democratic society". Almost all of the time, the 
judicial view will prevail. However, Canadian legisla- 
tures were given the final say on those rare occasions 
where they disagree with the courts with sufficient 
conviction to take the political risk of challenging 
the symbolic force of the very popular Charter. That 
arrangement is justified if one believes, as I do, that. 
on those exceptional occasions when the court has 
struck down a law as contravening the Charter and 
Parliament re-enacts it, confident of general public 
support for this action, it is more likely the legisla- 
tors are right on the merits than were the 
_judges.(22) 


These comments by participants in the 1981 First Ministers 
Conference, parliamentarians and various commentators on the use to which 
S. 33 was expected to be put, share a number of common elements. They saw 
s. 33. as” a safety valve to be used on only rare occasions. They expected 


that it would be used in relation to non-controversial issues, whatever 
that may mean. They anticipated that s. 33 would be used to preserve basic 
social and political institutions. In their view, resort to s. 33 would 
enbable legislatures to overcome unacceptable judicial determinations where 
there was” popular support for doing so.) 

Experience so far has show at Nene three situations where 
s. 33 was used in a way not foreseen by those participating in the 1981 
First Ministers Conference or by commentators. They did not foresee the 
omnibus, routine invocation of s. 33 as was done by the Quebec National 
Assembly between 1982 and 1985. They did not foresee the preventive use 
of s. 33 aS was done by Saskatchewan in relation to back-to-work 
legislation.(23) _ | a 


(22) Paul C. Weller. “The Evelution a the Charter: A View from the Out- 
side”, in Weiler and Elliot, Op. cits, note 1/7, 0. 5/7. 


‘loyees Union Dispute sett lement Act, 5.5. 

6 1 : his lec related 

issues. see: Donna Greschner and Ken Norman . "The Courts and Section 
33", (1987) 12 Queen's Law Journal 155. 


(23) Saskatchewan Government Em 
; . ss | 
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Finally, they did not foresee the situation where a government said it was 
in agreement with a court ruling, passed a legislative measure which it 
said was “consistent with the spirit of the court ruling: (although this 
might be debatable) and for greater certainty, and to avoid litigation on 
the measure, included a s. 33 override clause. This” is arguably what may 
be said, in general terms, to. have happened when ‘the Quebec National 
Assembly adopted Bill ie following the ib December 1988 Supreme Court of 
Canada decisions in the eS rowel $ and Singer cases. 


BA E ON THE OVERRIDE: | FURTHER CONSIDERATIONS AND ALTERNATIVES 

‘We have — how the ae has been defended as a 
legislative safety valve, permitting a balancing “Of interests or an. 
avoidance of an unforeseen court decision which. strikes down legislation 


— for which general — support exists and which | “represents — an incidental — 
infringement of rights. | Although in. Tight of section 1 of the Charter, the — 


reasonable limitations: clause, a decision of this. type may seem unlikely, 


it is not impossible. - "Allan Blakeney provided the example of the 
Saskatchewan Human Rights ‘Code which prohibits | discrimination on the basis 
of various grounds including age and sex but exempts. accommodation within a 
urely, he argued, a person 


~$elf-contained, owner-occupied dwelling unit. 
ought to be able to choose the age group and gender of another with whom he © 
or she proposed to share a dwelling. - Yet section 1 alone, in Blakeney's 
view, could not guarantee that this right . of choice would be protected. 
_ The presence of a safety valve would also give legislatures” a way of 
avoiding the > necessity oF having to alter at prohibitive expense : 
legislation which was found to offend the Charter. Such alteration, it has 
been speculated, could be mandated by judicial decisions in such areas as 
mandatory retirement and social benefit programs which are selective as to 
eligibility to receive the benefit in question. | 
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: [it can be argued as well that a legislative ‘override, by 
allowing final political decisions to be made by” the elected representa- 


tives will mitigate the politicization of the courts. One has. only to Jook 
at the example of the United States where the courts. interpret and apply a 


constitution which has AO “equivalent to section 33. : In that sense, 
_ judicial decisions. about. ‘the Constitution have” a | greater Finality and the 


stakes are correspondingly higher in 


litigation. There is hence a “significant political ete 
selection of judges, particularly at the ‘Supre - 
political element has” been openly acknowledged; indee 
: oe to nominate ‘the _dudges of era courts has meant that the 
quite regularly an i sue in presidential 


ose ote 


jatives” ene to. ‘suppress aga 
- The presence of the reasonable Vimita- 
sufficient to. guarantee against highly 

ae and freedoms, with “subsequent and 
In Sue wee the courts themselves, relying 
he tools to carry” out ‘the balancing of 
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interests and ‘values. The notion that the ijancina must be done by the 
legislators is without merit and oe . according | to ‘the @ proponents 


“of this. argument. _ _ 
. Some. iene. ‘to the present clause can a contenpla~_ 
‘ted. One would = ae the m , aa during iota me 


would remain 


anita 1s Pp 
those values. A counter argument would ese the oa 
simply a “convenient, _ expeditious” way “to avoid having oo “resort to the 
“amendment: procedure. This argument would ‘presumably ‘state that the | 
integrity of the constitution would be undermined if ‘legislators became 
accustomed to amending it whenever its provisions ‘threatened legislation. 


It would be preferable in this view that the constitution remain intact, 
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but that, where necessary, legislatures be permitted to pass laws which 
derogated from its provisions. Otherwise, the constitution would cease to 


be a clear, concise expression of basic values and would increasingly be 
littered with exemptions and exceptions. Furthermore, it might be 


difficult to devise amendments which would permit. a given law to survive in 


the face of conflict with the terms of the constitution without curbing 


_ those terms further | than intended. — In this argument, a constitution is A 
broad statement of a society’ s§ values. which at its best can inspire and 


gests: that the federal government | use ij _disall 
use of section 33. and that it undertake not 


would be legally ineffective, there is 


inform the citizenry, not a aay Vist. of “cans” and” “cannots" for \ 
oe Cr = —COS—r— . 
=—aS. Another oe to. ‘curb ‘the use of the override has been 
proposed. by McGill University law ‘professor Stephen ‘Scott. (25). He sug- 
| ( ce power to block pro- 
_vincial legislation which attempted toc rcumvent. Charter. guarantees by the 
| 0 resort. ‘to the notwithstand- 
ing clause” itself. “While: there. is no reason to believe ti at such a move 
every reason to believe that it 


would be politically explosive. _ One can imagi e the reaction, for example, 
ot political and public opinion in Quebec: 1t the federal government disal- 


applied. 


lowed legislation to. ‘promote | the ‘French: Tanguage. ‘Disallowance has not 
been resorted to ‘since 1943 and its use in the manner proposed by Scott 
would - surely | ‘inflame “tensions between the federal “government and the 
Shoe. =. - 
= pacther restrictic ee cont 
would be to reduce the Charter gt alain 6 which it. could be 
y not ; was to be available in 
ights but not fundamental 
freedoms. af this. were presently the scope of section. 33, the use of the 
override | ‘would - not render” the Quebec” legislation “respecting commercial 
signs effectively. beyond Tegal challenge, as” such a challenge. ‘would be 


eee based on the fundamental freedom of ‘expression. Of course, it 


|| cases of ‘conflict with eat or oe 


or Meatronctment by Executive pction: A Partial Spiucien to Pele ieee 
: Override” in ( Review 1982, Butterworths, 1983. 


